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a b'asin plan prohibition can be directly enforced without the 
prior adoption of waste discharge requirements. 

In ,the absence of a basin plan prohibition, however, the Water 
Code requires that the Regional Boards first adopt waste dis- 

$;;E;srsT 
uirements prior to takin g most types of enforcement 

For example, water quality objectives contained in a 
basin pian must be incorporated into waste discharge requirements 
before violation of those objectives can be enforced through a 
cease and desist order.l/ 

The legislative history of Water Code Section 13243 and its 
predecessor leads to the conclusion that the Legislature was 
drawing a distinction between regulating a waste discharge and 
forbidding it entirely. If a discharge prohibition were adopted, 
it could either be complete or partial, that is, limited to 
certain types of waste. It could also, presumably, be limited 
in time, for example, limited to dry weather months. 

For the statutory distinction between regulation and prohibition 
to have any meaning, however, 
total or partial, 

a prohibition of discharge, whether 
must be distinguished from regulation of that 

discharge, 
objectives. 

through effluent limitations or receiving water 
If this distinction is not maintained, virtually 

every limitation or objective can be rewritten as a prohibition. 
A receiving water quality objective of 250 milligrams per liter 
of total dissolved solids (TDS) can be rephrased, for example, 
as a prohibition of discharge of any effluent which causes the TDS 
objective to be exceeded. This approach would obviate the 
necessity of adopting waste discharge requirements prior to taking 

6. Exceptions to this include actions under Water Code 
Sections 13304 and 13350(a)(3). Under 13304, a cleanup and 
abatement order can he issued, in the absence of waste dis- 
charge requirements or a prohibition, for past, present or 
threatened waste discharges which create, or threaten to 
create, a condition of pollution or nuisance. Actions for 
civil monetary remedies are authorized under Section 13350(a)(3) 
for intentional or negligent discharges of oil "except in 
accordance with waste discharge requirements" or other pro- 
visions of Division 7 of the Water Code. See attached memo 
from me to Harry M. Schueller, dated April 13, 1931, which 
discusses the various enforcement remedies available for pro- 
hibitions, as opposed to water quality objectives or limitations. 

7. See Water Code Section 13301. 
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enforcement action in virtually all cases, but it is unlikely 
that this result was intended by the Legislature. 

In sum, a basin plan prohibition is, as a general rule, directly 
enforceable. Water quality objectives and effluent limitations, 
on the other hand, 
requirements before 

must be incorporated into waste discharge 
they can be directly enforced. Further, 

a prohibitcon against discharge must be distinguished from 
limitations, objectives or other requirements which regulate, 
but do not actually prohibit the discharge of waste, or certain 
types of waste. 

Other options are available to the Regional Boards which would 
alleviate the necessity of adopting waste discharge requirements 
for each discharger in a category of dischargers, where a 
discharge prohibition would not be appropriate. First, the 
Regional Board could waive the filing of a report of waste dis- 
charge and the adoption of requirements for a category of 
discharges, where the Board finds that "such waiver is not 
against the public interest. "8/ A waiver may be appropriate 
where the Board has adopted guidelines or an action plan for a 
category of discharges and has, or anticipates, a degree of 
success in obtaining voluntary compliance with the guidelines 
or plan. A waiver issued under these circumstances should be 
made conditional upon such compliance. Conversely, if a waiver 
were issued, 
requirements, 

the Board would be required to adopt waste discharge 
in the event of noncompliance with the guidel' 

Y?"" or plan, prior to taking most types of enforcement actions.- 

A second alternative would be to issue one general set of waste 
discharge requirements to all known dischargers in a particular 
category, e.g. timber companies, which imposes uniform require- 
ments on all dischargers in that category. 
of this approach, however, 

The principle drawback 
would be that any dischargers who were 

not known or in existence at the time the requirements were 
adopted would not be subject to the requirements. 

Attachment 

8. Water Code Section 13269. 

9. As an exception, the Board could issue a cleanup and abatement 
order under Water Code Section 13304, in the absence of waste 
discharge requirements, if a discharge caused or threatened 
to cause a condition of pollution or nuisance. See the memo 
cited supra in footnote 6. - 
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